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U.S. Customs Service 


General Notices 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS 
Washington, D.C., February 15, 1994. 
The following documents of the United States Customs Service, 
Office of Commercial Operations, has been determined to be of suffi- 
cient interest to the public and U.S. Customs Service field offices to 
merit publication in the Customs BULLETIN. 
Harvey B. Fox, 
Director, 
Office of Regulations and Rulings. 


PROPOSED REVOCATION OF RULING LETTER RELATING TO 
TARIFF CLASSIFICATION OF A WOODEN SPICE RACK WITH 
GLASS JARS 


ACTION: Notice of proposed revocation of tariff classification ruling 
letter. 


SUMMARY: Pursuant to section 625(c)(1) of Title VI (Customs Mod- 
ernization) of the North American Free Trade Agreement Implementa- 
tion Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested 
parties that Customs intends to revoke a ruling pertaining to the tariff 
classification of a wooden spice rack with 12 glass jars with perforated 
lids and 24 different spice labels. Comments are invited on the correct- 
ness of the proposed ruling. 


DATE: Comments must be received on or before April 1, 1994. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulations and Rulings, At- 
tention: Commercial Rulings Division, 1301 Constitution Avenue, N.W. 
(Franklin Court), Washington D.C. 20229. Comments submitted may 
be inspected at the Commercial Rulings Division, Office of Regulations 
and Rulings, located at Franklin Court, 1099 14th Street, N.W., Suite 
4000, Washington D.C. 
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FOR FURTHER INFORMATION CONTACT: Mary Beth McLoughlin, 
Metals and Machinery Classification Branch, (202) 482-7030. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Pursuant to section 625(c)(1) of Title VI (Customs Modernization) of 
the North American Free Trade Agreement Implementation Act (Pub. 
L. 103-182, 107 Stat. 2057), this notice advises interested parties that 
Customs intends to revoke a ruling pertaining to the tariff classification 
of a wooden spice rack with 12 glass jars with perforated lids and 24 dif- 
ferent spice labels. Comments are invited on the correctness of the pro- 
posed ruling. 

In DD ruling 841416, dated June 6, 1989, the Buffalo District Director 
of Customs issued a ruling classifying a wooden spice rack, 12 jars with 
perforated lids and 24 different spice labels in subheading 7010.90.50, of 
the Harmonized Tariff Schedule of the United States (HTSUS), which 
provides, in pertinent part, for [c]arboys, bottles, flasks, jars, pots, vials, 
ampoules and other containers, of glass, of a kind used for the convey- 
ance or packing of goods: [o]ther: [o]ther containers, (with or without 
their closures) holding not over 118ml. The ruling letter is set forth in 
Attachment A to this document. 

Customs Headquarters is of the opinion that for a container to be clas- 
sifiable in heading 7010, HTSUS, it must be a food or beverage jar used 
to convey or market solid or liquid food products to consumers and must 
generally be the kind of jar which is discarded after the contents are con- 
sumed. This is not the case with spice jars imported in a rack. These jars 
are not discarded after the initial portion of spice is used. Rather, they 
are reused to store and dispense additional portions of their original 
spice. 

This determination is consistent with the Explanatory Notes to the 
Harmonized Commodity Description and Coding System Explanatory 
Notes. EN 70.13, pg. 936, lists salt cellars as exemplars, for heading 
7013, HTSUS. Customs Headquarters is of the opinion that spice jars 
imported in a rack are substantially similar to salt cellars, and therefore 
are classifiable in heading 7013, HTSUS, specifically subheading 
7013.39.20, HTSUS, which provides for glassware of a kind used for 
table, kitchen, toilet, office, indoor decoration, or similar purposes: 
[o]ther: [o]ther: [valued not over $3 each, with a corresponding duty 
rate of 30 percent ad valorem. This opinion is consistent with Headquar- 
ter’s Ruling Letter (HRL) 087727, dated September 21, 1990, which 
held that a spice rack consisting of 12 glass bottles with caps, set in a 
wire and wood rack were classifiable in subheading 7013.39.20, HTSUS. 

Customs intends to revoke DD 841416 to reflect the proper classifica- 
tion of the spice rack and jars in subheading 7013.39.20, HTSUS. Before 
taking this action, consideration will be given to any written comments 
timely received. The proposed ruling which revokes DD 841416, is set 
forth in Attachment B to this document. 
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Claims for detrimental reliance under section 177.9, Customs Regula- 
tions (19 CFR 177.9), will not be entertained for actions occurring on or 
after the date of publication of this notice. 


Dated: February 9, 1994. 


MarvIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
U.S. Customs SERVICE 
CLA-2-O0:COD:RS 26C 
Category: Classification 
Tariff No. 7010.90.5010 
Ms. MONA WEBSTER 
TARGET STORES, IMPORT DEPARTMENT CC-10F 
33 South Sixth Street, P.O. Box 1392 
Minneapolis, Minnesota 55440-1392 


Re: The tariff classification of #7001078 spice rack with glass bottles from Taiwan. 


DEAR Ms. WEBSTER: 

This classification decision under the Harmonized Tariff Schedule of the United States 
(HTS) is being issued in accordance with the provisions of section 177 of the Customs 
Regulations (19 C.F.R. 177). 


Date of Inquiry: May 19, 1989 

Description of Merchandise: 2-Tier Spice Rack Bottles consisting of 12 ordinary 
glass spice bottles with plastic perforated shaker 
lids and plastic screw on covers, 24 different spice 
labels, and a 121/2 inch long rack constructed of 
wood and plastic coated wire mesh. The bottles are 
made of clear glass and have a capacity not in excess 
of 118 milliliters. 

HTS Provision: Carboys, bottles, flasks, jars, pots, vials, ampoules and 
other containers, of glass, of kind used for the 
conveyance or packing of goods; other: other con- 
tainers (with or without their closures) holding not 
over 118 ml. 


HTS Subheading: 7010.90.5010 
Rate of Duty: Free 


A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported. If the documents have already been filed, this ruling should 
be brought to the attention of the Customs officer handling the transaction. 


Dated: June 6, 1989. 


CARLTON L. BRAINARD, 
District Director. 
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[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
U.S. Customs SERVICE, 
Washington, D.C. 
CLA-2 CO:R:C:M 955544 MMC 
Category: Classification 
Tariff No. 7013.39.20 
Ms. MONA WEBSTER 
TARGET STORES, IMPORT DEPARTMENT CC-10F 
33 South Sixth Street 
P.O. Box 1392 
Minneapolis, Minnesota 55440-1392 


Re: Glass spice jars and rack; DD 841416 revoked; EN 70.13; HRL 087727. 


DEAR MR. WEBSTER: 

This is in reference to DD 841416, dated June 6, 1989, in which you were advised by the 
District Director of Customs, Buffalo, NY, of the classification of glass spice jars in a 
wooden rack under the Harmonized Tariff Schedule of the United States (HTSUS). We 
are now reconsidering the proper classification of such spice jars and wooden rack. 


Facts: 

The article subject to DD 841416 was a 2-tiered 12 1/2” long spice rack which held 
12 corresponding clear glass 118 milliliter jars. The racks were made of wood and plastic 
covered wire mesh. The jars had plastic perforated screw-on lids and 24 different spice la- 
bels. DD 841416 classified the rack and jars in subheading 7010.90.50, HTSUS, which pro- 
vides for glass containers of the kinds commonly used commercially for the conveyance or 
packing of liquid or solid products. 


Issue: 


Are the subject spice jars classifiable as containers used for the commercial conveyance 
of liquid or solid products under the HTSUS? 


Law and Analysis: 

Classification of merchandise under the HTSUS is in accordance with the General 
Rules of Interpretation (GRI’s), taken in order. GRI 1, HTSUS, states in part that for legal 
purposes, classification shall be determined according to the terms of the headings and 
any relative section or chapter notes. 

Headquarters Ruling Letter (HRL) 087727, dated September 21, 1990, concerned the 
classification of a spice rack consisting of 12 glass bottles with caps, set in a wire and wood 
rack. It held that the essential character of the spice rack and glass jars was the glass jars 
because the rack was used simply to hold the jars while the jars themselves stored and dis- 
pensed spices. 

Once it was determined that the glass jars imparted the essential character to the im- 
ported article, the proper heading in Chapter 70, HTSUS, for glass, had to be determined. 
Two possible headings were considered. Heading 7010, HTSUS, which provides, in perti- 
nent part, for glass containers of the kind commonly used commercially for the convey- 
ance or packing of liquid or solid products, and heading 7013, HTSUS, which provides for 
glass used for table/kitchen or similar purposes. 

According to HRL 087727, heading 7010, HTSUS, only applies to food and beverages 
jars used to convey or market solid or liquid food products to consumers. Additionally, jars 
of this heading are usually discarded after their contents are consumed. After applying the 
above mentioned criteria to the spice jars in question, HRL 087727 held that the jars are 
not usually discarded after a particular spice is used. Instead, this type of jar is reused to 
store and dispense additional portions of its original spice. 

This determination is consistent with the Explanatory Notes to heading 7013, HTSUS. 
In understanding the language of the HTSUS, the Harmonized Commodity Description 
and Coding System Explanatory Notes may be consulted. The Explanatory Notes (EN), 
although not dispositive, are to be used to determine the proper interpretation of the 
HTSUS. 54 Fed. Reg. 35127, 35128, (August 23, 1989). EN 70.13, pg. 936, lists salt cellars 
as exemplars for heading 7013, HTSUS, and HRL 087727 determined that spice jars are 
similar to them. 
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Therefore, HRL 087727 found that the spice jars in the spice rack were classifiable in 
heading 7013, specifically subheading 7013.39.20, HTSUS, which provides for glassware 
of a kind used for table, kitchen, toilet, office, indoor decoration, or similar purposes: 
[o]ther: [o]ther: [v]alued not over $3 each, with a corresponding duty rate of 30 percent ad 
valorem. 

The reasoning and conclusions of HRL 087127 continue to apply to spice jars imported 
in a spice rack. Therefore, the wooden spice rack with jars which was the subject of DD 
841416 is classifiable in subheading 7013.39.20, HTSUS. 

Holding: 

The subject spice rack with jars is classifiable in subheading 7013.39.20, HTSUS. The 
general column one rate of duty is 30 percent ad valorem. 
Effect on Other Rulings: 


Pursuant to section 177.9(d)(1), Customs Regulations [19 CFR 177.9 (d)(1)], DD 
841416 is revoked in full. 
JOHN DURANT, 
Director, 
Commercial Rulings Division. 


PROPOSED REVOCATION OF RULING LETTER RELATING TO 
TARIFF CLASSIFICATION OF A HANDTOOL REFERRED TO AS 
AN ICESCAPE 


ACTION: Notice of proposed revocation of tariff classification ruling 
letter. 


SUMMARY: Pursuant to section 625(c)(1) of Title VI (Customs Mod- 
ernization) of the North American Free Trade Agreement Implementa- 
tion Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested 
parties that Customs intends to revoke a ruling pertaining to the tariff 
classification of a handtool referred to as an “icEscape”. Comments are 
invited on the correctness of the proposed ruling. 


DATE: Comments must be received on or before April 1, 1994. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulations and Rulings, At- 
tention: Commercial Rulings Division, 1301 Constitution Avenue, N.W. 
(Franklin Court), Washington D.C. 20229. Comments submitted may 
be inspected at the Commercial Rulings Division, Office of Regulations 
and Rulings, located at Franklin Court, 1099 14th Street, N.W., Suite 
4000, Washington D.C. 


FOR FURTHER INFORMATION CONTACT: Mary Beth McLoughlin, 
Metals and Machinery Classification Branch, (202) 482-7030. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 
Pursuant to section 625(c)(1) of Title VI (Customs Modernization) of 
the North American Free Trade Agreement Implementation Act (Pub. 
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L. 103-182, 107 Stat. 2057), this notice advises interested parties that 
Customs intends to revoke a ruling pertaining to the tariff classification 
of a handtool referred to as an “icEscape”. Comments are invited on the 
correctness of the proposed ruling. 

The subject article is a safety device designed to be worn around the 
neck and used by persons when snowmobiling, ice fishing, walking on 
ice, cross country skiing, ice-sailing, hunting and trapping, and dog sled- 
ding. It is designed to be used as an emergency aid if a person falls 
through ice on a pond, lake or river. The device consists of two 
polypropylene hand grips with a steel spike protruding from one end of 
each grip. The outer shell of each grip is made of a waterproof softflex 
foam. When the grips are placed end to end, the spike from one grip fits 
into a hole in the other grip. A Velcro strap connects the two. The device 
floats and can be seen in the dark. 

According to the submitted literature, should someone fall through 
ice, they can separate the two grips of the device, and then dig the steel 
spikes into the surrounding ice and pull themselves out of the water. 
New York Ruling Letter (NYRL) 888066, dated July 14, 1993, classified 
the device as an article of iron or steel under subheading 7326.90.90, 
HTSUS. The ruling letter is set forth as “Attachment A” to this 
document. 

Customs Headquarters is of the opinion that heading 8205, HTSUS, 
which provides for handtools (including glass cutters) not elsewhere 
specified or included; blow torches and similar self-contained vises, 
clamps, and the like, other than accessories for and parts of machine 
tools; anvils; portable forges; hand- or pedal-operated grinding wheels 
with frameworks; base metal parts thereof, most specifically describes 
the icEscape. Heading 8205, HTSUS, describes the subject article in its 
entirety, as opposed to heading 7326, HTSUS, which provides for other 
articles of iron or steel, and only describes part of the article; the steel 
spikes. Therefore, the icEscape is classifiable under heading 8205, 
HTSUS, specifically subheading 8205.59.55, HTSUS. 

Customs intends to revoke NYRL 888066 to reflect the proper classifi- 
cation. Before taking this action, consideration will be given to any writ- 
ten comments timely received. The proposed Headquarters Ruling 
Letter (HRL) revoking NYRL 888066 is set forth in “Attachment B” to 
this document. 

Claims for detrimental reliance under section 177.9, Customs Regula- 
tions (19 CFR 177.9), will not be entertained for actions occurring on or 
after the date of publication of this notice. 


Dated: February 9, 1994. 
Marvin AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 
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[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
U.S. Customs SERVICE 
CLA-2-73:S:N:N3:115 888066 
Category: Classification 
Tariff No. 7326.90.9090 
Mr. Davip C. HANSON 
HANSON ASSETS SERVICES INC. 
Suite 2 
31 Dominion Rd. 
Etobicoke, Ontario 
M8W 1J5 Canada 


Re: The tariff classification of the “icEscape” from Canada. 


DEAR Mr. HANSON: 

In your letter dated June 29, 1993, you requested a tariff classification ruling. Your sub- 
mitted sample will be returned to you as requested. 

The subject product is described as the “icEscape”. It is a safety device with two 
hand grips and a steel spike protruding from one end of each grip. It is comprised of the 
following: 


(a) Center piece with spike embodied in it will be an injected polypropylene plas- 
tic— weight 2 ounces 

(b) 11/2” spike made of steel — weight 1/2 ounce (2 pieces) 

(c) Outer shell made of waterproof softflex foam — weight 2 ounces 

(d) Strap is made of polypropylene webbing — weight 1/s ounce 

(e) Grommets are nickel plated brass— weight 1/s ounce 

(f) Loop and Triglide are made of acetone or ABS material — weight 1/16 ounce 

(g) Velcro quick release — weight 1/s ounce 


Total weight of the item is 51/4 ounces. 


When the Velcro grips are placed end to end the spike from one grid fits into a hole in the 
opposite grip. From the other end of each grip, a strap is screwed into each grip connecting 
them together with Velcro for a quick release when needed. It is to be worn around the 
neck to help save your life should you fall through the ice. The device floats and glows in 
the dark. 

Your merchandise is considered composite goods, consisting of different materials or 
made up of different components. This item shall be classified as if it consisted of the mate- 
rial or component which gives it its essential character. In this instance, the steel spikes 
imparts the essential character. 

The applicable subheading for the “icEscape” will be 7326.90.9090, Harmonized Tariff 
Schedule of the United States (HTS), which provides for other articles of iron or steel, 
other. The duty rate will be 5.7% ad valorem. 

Goods classifiable under subheading 7326.90.9090. HTS, which have originated in the 
territory of Canada, will be entitled to a 2.8% rate of duty under the United States-Canada 
Free Trade Agreement (FTA) upon compliance with all applicable regulations. 

This ruling is being issued under the provisions of Section 177 of the Customs Regula- 
tions (19 C.F.R. 177). 

A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported. If the documents have been filed without a copy. this ruling 
should be brought to the attention of the Customs officer handling the transaction. 


JEAN F. MAGUIRE, 
Area Director, 
New York Seaport. 
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[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
U.S. CusToMs SERVICE, 
Washington, D.C. 


CLA-2 CO:R:C:M 955106 MMC 
Category: Classification 
Tariff No. 8205.59.55 
Mr. Davip C. HANSON, 
HANSON ASSETS SERVICES, INC. 
Suite 2 
31 Dominion Road 
Etobicoke, Ontario 
M8W 1J5 Canada 


Re: IcEscape, handtools, safety device, Reconsideration of NY 888066. 


DEAR Mr. HANSON: 

This is in reference to New York Ruling Letter (NYRL) 888066 dated July 14, 1993, is- 
sued by the Area Director, New York Seaport, in response to your letter of June 29, 1993. 
In NY 888066, you were advised that the “icEscape” safety device was classifiable under 
subheading 7326.90.90, of the Harmonized Tariff Schedule of the United States 
(HTSUS), as an article of iron or steel. We are now reconsidering the classification of the 
device. 


Facts: 


According to your letter, the subject article is a safety device designed to be worn around 
the neck by people when snowmobiling, ice fishing, walking on ice, cross country skiing, 
ice-sailing, hunting and trapping, and dog sledding. It is designed to be used as an emer- 
gency aid if a person falls through ice on a pond, lake or river. The device consists of two 
polypropylene hand grips with a steel spike protruding from one end of each grip. The 
outer shell of each grip is made of a waterproof softflex foam. When the grips are placed 
end to end, the spike from one grip fits into a hole in the other grip. A Velcro strap connects 
the two. The device floats and can be seen in the dark. 

Based on the submitted literature, should someone fall through ice, they can separate 
the two grips of the device, and then dig the steel spikes into the surrounding ice and pull 
themselves out of the water. 


Issue: 
Is the icEscape classifiable as a handtool? 


Law and Analysis: 

Classification of merchandise under the HTSUS is in accordance with the General 
Rules of Interpretation (GRIs), taken in order. GRI 1, HTSUS, states in part that, for legal 
purposes, classification shall be determined according to the terms of the headings and 
any relative section or chapter notes. The headings under consideration are as follows: 


8205 [hJandtools (including glass cutters) not elsewhere specified or included; 
blow torches and similar selfcontained vises, clamps, and the like, other 
than accessories for and parts of machine tools; anvils; portable forges; 
hand- or pedal-operated grinding wheels with frameworks; base metal 
parts thereof: 


7326 _[o]ther articles of iron or steel: 


Because the subject article is prima facie described by both of these headings, it cannot be 
classified according to GRI 1. 

When goods cannot be classified by applying GRI 1, and if the headings and legal notes 
do not otherwise require, the remaining GRIs are applied in descending order. GRI 2 (a) is 
inapplicable because it applies to unfinished articles, and the icEscape is imported in a fin- 
ished condition. 

GRI 2 (b) states, in pertinent part, that any reference in a heading to a material or sub- 
stance shall be taken to include a reference to mixtures or combinations of that material or 
substance with other materials or substances. The classification of goods consisting of 
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more than one material or substance shall be according to the principles of GRI 3. The 
icEscape includes a steel spike, which is described under heading 7326, HTSUS. However, 
it can also be described as a handtool under heading 8205, HTSUS. Therefore, GRI 2 (b) 
requires that GRI 3 be applied. 

GRI 3 states that when, by application of GRI 2 (b) or for any other reason, goods are, 
prima facie, classifiable under two or more headings, classification shall be effected as 
follows: 


(a) The heading which provides the most specific description shall be preferred to 
headings providing a more general description. However, when two or more headings 
each refer to part only of the materials or substances contained in mixed or composite 
goods or to part only of the items in a set put up for retail sale, those headings are to be 
regarded as equally specific in relation to those goods, even if one of them gives a more 
complete or precise description of the goods. 


Weare of the opinion that heading 8205, HTSUS, provides the most specific description of 
the icEscape. The article is designed to be used as a handtool to aid in a person’s rescue 
when they have fallen through ice. Heading 8205, HTSUS, describes the subject in its en- 
tirety, as opposed to heading 7326, HTSUS, which only describes part of the article; the 
steel spikes. Therefore, the icEscape is classifiable under heading 8205, HTSUS, specifi- 
cally subheading 8205.59.55, HTSUS. 


Holding: 

The icEscape is classifiable under subheading 8205.59.55, HTSUS, which provides for 
[h]andtools (including glass cutters) not elsewhere specified or included; blow torches and 
similar self-contained vises, clamps, and the like, other than accessories for and parts of 
machine tools; anvils; portable forges; hand- or pedal-operated grinding wheels with 
frameworks; base metal parts thereof: [o]ther: [o]ther, with a column one duty rate of 5.3 
percent ad valorem. 


Effect on Other Rulings: 
Pursuant to section 177.9 (d) Customs Regulations [19 CFR 177.9 (d)], NY 888066, is 


revoked. For the purposes of future transactions involving merchandise of this type, NY 
888066 will not be valid precedent. 


JOHN DURANT, 
Director, 
Commercial Rulings Division. 
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TARIFF CLASSIFICATION OF CAMERA LENSES 
IMPORTED IN SAME SHIPMENT WITH CAMERA BODIES 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Extension of comment period. 


SUMMARY: This notice extends the period of time within which inter- 
ested members of the public may submit comments concerning the pro- 
posed change of position regarding the classification of different sized 
camera lenses imported in the same shipment with an equal number of 
35mm camera bodies under the Harmonized Tariff Schedule of the 
United States (HTSUS). The comment period is being extended another 
30 days. 


DATES: Comments are requested on or before March 7, 1994. 


ADDRESSES: Comments (preferably in triplicate) may be addressed to 
the Regulations Branch, U.S. Customs Service, Franklin Court, 1301 
Constitution Avenue, NW., Washington, DC 20229 and inspected at 
Franklin Court, 1099 14th Street, NW., suite 4000, Washington, DC. 


FOR FURTHER INFORMATION CONTACT: David W. Spence, Office 
of Regulations and Rulings (202) 482-7030. 


SUPPLEMENTARY INFORMATION: A document was published in 
the Federal Register (58 FR 64423) on December 7, 1993, proposing to 
change the position of the Customs Service regarding the classification 
of different sized camera lenses imported in the same shipment with an 
equal number of 35mm camera bodies under the Harmonized Tariff 
Schedule of the United States (HTSUS). Customs solicited comments 
on the proposal and comments were due on February 7, 1994. 

Customs has received a request to extend the comment period so that 
adequate time is allowed to properly address this issue which could have 
a serious economic impact on the camera and lens buying public. The 
request is granted. The comment period is extended 30 days. 

All comments submitted will be available for public inspection in ac- 
cordance with the Freedom of Information act (5 U.S.C. 552), Section 
1.4, Treasury Department Regulations (31 CFR 1.4), and Section 
103.11(b), Customs Regulations (19 CFR 103.11(b)), between 9 a.m. and 
4:30 p.m. on normal business days, at the address stated above. 


Dated: February 8, 1994. 
Harvey B. Fox, 
Director, 
Office of Regulations & Rulings. 


[Published in the Federal Register, February 15, 1994 (59 FR 7297)] 
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Decisions of the United States 
Court of International Trade 


(Slip Op. 94-19) 


UNITED STATES, PLAINTIFF Uv. 
NEMAN BROTHERS & ASSOCIATES AND YOEL NEMAN, DEFENDANTS 


Court No. 89-07-00444 
[Plaintiff's motion for sanctions is granted in part]. 
(Dated February 7, 1994) 


Frank W. Hunger, Assistant Attorney General; David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, U.S. Department of Justice; Anthony H. Anikeeff, Assis- 
tant Director, Commercial Litigation Branch, Civil Division, U.S. Department of Justice; 
of counsel: Joanne Halley, Assistant Regional Counsel, United States Customs Service, 
Long Beach, California for plaintiff. 

Leonard M. Fertman P.C. (Leonard M. Fertman) for defendants. 


MEMORANDUM OPINION AND ORDER 


BACKGROUND 


MuscravE, Judge: The United States commenced this action pursu- 
ant to Section 592 of the Tariff Act of 1930, as amended, 19 U.S.C. 
§ 1592, seeking to recover penalties related to 15 entries of polyester 
fabric that Neman Brothers allegedly entered or sought to enter in viola- 
tion of the Customs laws of the United States. In particular, in an 
attempt to circumvent quotas established with respect to polyester fab- 
ric manufactured in the Republic of Korea, Neman Brother and Yoel 
Neman allegedly arranged for the transshipment of Korean-made poly- 
ester fabric through Japan, concealment of the Korean origin of the fab- 
ric, and the creation of false papers prior to the fabric’s importation into 
the United States. Complaint Paras. 7-42. In this regard, this case in- 
volves a scheme similar to that reflected in several other matters cur- 
rently or previously pending before this Court.1 


1 Yoel Neman is the defendant in United States v. Yoel Neman CIT No. 89-03-00146, which involves the same scheme 
but different importing companies. This case and the Yoel Neman case, in turn, are factually similar to at least two 
other matters that are or have been before the Court. See United States v. Daryoush Daian, CIT No. 90-09-00458, and 
United States v. Gold Textile Co. and Soleyman Neman, CIT No. 09-02-0080 (default judgment entered by the Court 
on August 29, 1991). Finally, Neman Brothers is the defendant in United States v. Neman Brothers & Associates, Inc, 
CIT No. 92-03-00183 (Neman Brothers II) involving the alleged alteration of documents regarding fabric imported 
from Japan. 
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The story of the defense mounted by the Neman brothers in this and 
two other related matters before this Court,? is a sordid tale of delay, ob- 
fuscation, and recalcitrance. Defendants were regularly late with Court 
filings, and labored continually under the specter of a default judg- 
ment.3 Defendants also filed a series of marginally meritorious motions 
and fired, then re-hired their attorney, gaining a substantial delay in 
these proceedings. Perhaps the high point in this charade occurred in 
CIT No. 92-03-00183, when Neman Brothers & Associates, a corpora- 
tion moved to proceed in forma pauperis — even as the government had 
already documented in excess of 42 million dollars in value for the en- 
tries under investigation.4 Despite these affronts to the justice system, 
the Court granted defendants leave to file their tardy Opposition to the 
United States’ Motion for Sanctions due to the severity of the relief 
sought by the government. 


PLAINTIFF’s CLAIMS FOR SANCTIONS 


Plaintiff asserts two justifications for striking Defendant’s Answer, 
entering default against defendants, and for ordering sanctions in the 
form of compensation to the government for its costs in pursuing discov- 
ery in this case. Primarily, plaintiff relies on United States Court of In- 
ternational Trade Rule 37(d), which mirrors the Federal Rules of Civil 
Procedure and prescribes the sanctions the Court may impose upon de- 
fendants that fail to respond to interrogatories or requests for produc- 
tion. Plaintiff claims that the Court is justified in entering default 
against defendants for their failure to secure counsel as required for cor- 
porations by USCIT R. 75(b)(1) as well. That, in turn, exacerbated the 
delay in the prosecution of this matter, diminished the effectiveness of 
the Court’s leverage on defendants in forcing them to comply with Court 
rules, and substantially prejudiced plaintiff's ability to fully develop and 
plead its case. See W.W. & W.B. Gardner, Inc. v. Park West Village Inc., 
568 P.2d 734, 738 (Utah 1977) (“The sanction of default judgment is jus- 
tified where there has been a frustration of the judicial process, viz., 
where the failure to respond to discovery impedes the trial on the merits 
and makes it impossible to ascertain whether the allegations of the an- 
swer have any factual merit.”) 


DISCUSSION 


On February 26, 1991, the United States served Plaintiff's First Set of 
Interrogatories and Plaintiff's First Request for the Production of 
Documents upon Yoel Neman and Neman Brothers in this case and 
upon Yoel Neman in the Yoel Neman case. Defendant’s Counsel sought 
to withdraw from the case when, instead of responding to the discovery 


2 See id. CIT Nos. 89-03-00146 and 92-03-00183. 

Default was in fact entered, but then vacated in CIT No. 92-03-00183. The Court vacated default because it ob- 
tained the Nemans’ assurances that they would obtain counsel and file a proper response to Plaintiffs First Amended 
Complaint. They have subsequently done so. The Nemans are admonished, however, that the mere presence of counsel 
does not immunize them from the consequences of any past or future misconduct regarding discovery or any other mat- 
ter concerning the prosecution of this case. 


4 See Declaration of Sue Bain United States Motion for Sanctions (Attachment 10). 
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by April 8, 1991, defendants “specifically * * * [instructed him] * * * not 
to do anything further to see if these cases would just die.” Letter of 
Fertman March 18, 1991, Plaintiff's Motion For Sanctions (Attachment 
3). In granting Mr. Fertman’s motion to withdraw, the Court ordered 
that “Defendants shall have sixty days from the date of this order to re- 
spond to Plaintiffs First Set of Interrogatories and Plaintiff's First Re- 
quest for the Production of Documents.” Plaintiff claims that “Neman 
Brothers and Yoel Neman have neither retained new counsel nor re- 
sponded to discovery in this case or the Yoel Neman case.” Plaintiff's 
Motion For Sanctions at 3. Since plaintiff's Motion for Sanctions, the 
Court has allowed defendants to retain Mr. Fertman again, but this last 
minute maneuver does not cure defendant’s inexcusable delay in com- 
plying with the Court rules regarding discovery or the appointment of 
counsel. 
Rule 37(d) prescribes: 


If a party or an officer, director, or managing agent of a party * * * 
fails * * * (2) to serve answers or objections to interrogatories sub- 
mitted under Rule 33, after proper service of the interrogatories, or 
(3) to serve written response to a request for inspection submitted 
under Rule 34, after proper service of the request, the court on mo- 
tion may make such orders in regard to the failure as are just, and 
among others it may take any action authorized under subdivisions 
(b)(1), (b)(2) and (b)(3) of this rule. In lieu of any order or in addi- 
tion thereto, the court shall require the party failing to act or the 
attorney advising that party or both to pay the reasonable expenses, 
including attorney’s fees, caused by the failure, unless the court 
finds that the failure was substantially justified or that other cir- 
cumstances make an award of expenses unjust. 


USCIT R. 37(d). Accord Fed. R. Civ. P. 37(d). 
Subdivision (b)(3) of Rule 37 prescribes that the Court may enter, 
(3) An order striking out pleadings or parts thereof, or staying 
further proceedings until the order is obeyed, or dismissing the ac- 
tion or proceeding or any part thereof, or rendering a judgment by 
default against the disobedient party. 
USCIT R. 37(b)(3). 

Defendant has not in any meaningful way rebutted, justified, or ex- 
cused the pattern of delay that plaintiff has descried in its recitation of 
defendant’s conduct. This conduct includes negotiating multiple exten- 
sions in bad faith and an utter disrespect for the Court rules. The 
Nemans’ defense boils down to a plea of ignorance of Court rules and the 
ramifications of disregarding them. Defendants’ supplication for clem- 
ency due to their lack of legal representation is disingenuous at best. As 
the Court noted in Slip Op. 93-37, CIT No. 92-03-00183, the Neman 
Brothers & Associates are not entitles to proceed pro se, yet they con- 
tinue to fall back on their intermittent lack of representation as a 
grounds for leniency. As defendant’s own counsel has attested to, defen- 
dants never intended to respect the role of the Court in adjudicating this 
matter. See Letter of Fertman, March 18, 1991, Plaintiff’s Motion For 
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Sanctions (Attachment 3). Seen in the best light, defendant has as- 
sumed the risk of its vicissitudes when it recklessly presented its counsel 
with the dilemma of frustrating the Court rules or withdrawing. More 
realistically, defendants’ turbulent courtship with legal representation 
indicates a purposeful and skillful game of bluff and parry. 

The sanctions authorized by Rule 37(d) may be sought without first 
moving to compel a response to propounded discovery. USCIT R. 37(d); 
Minnesota Mining & Mfg. Co. v. Eco Chem., Inc., 757 F.2d 1256, 
1259-1261 (Fed. Cir. 1985). Rule 37(d) is distinguished from Rule 37(b), 
which applies to incomplete responses to discovery and which requires 
disobedience of a court order before sanctions may be imposed. Compare 
USCIT R. 37(d) with USCIT R. 37(b). See Minnesota Mining, 757 F.2d 
at 1261; see generally, Wright & Miller, Federal Practice & Procedure, 
Civil 2d § 2291, at 807 (& Supp. 1993, at 422). In that regard, however, 
Neman Brothers and Yoel Neman are in violation of the Court’s May 23, 
1991 order directing that they respond to the United States’ outstand- 
ing discovery within 60 days of the Court’s order. 

The court, in Minnesota Mining, elaborated on the clear policies un- 
derlying Rule 37(d) to deter the serious disregard of discovery requests 
that would be undermined if the parties had only further orders direct- 
ing compliance to fear. This position is well supported in the case law. 
See Plaintiff’s Motion For Sanctions at 9-11, citing e.g., Bowmar instru- 
ment Corp. v. Continental Microsystems, Inc., 497 F. Supp. 947, 959 
(S.D.N.Y. 1980) (default-entered for failure to produce documents and 
appear at deposition); W.W. & W.B. Gardner, Inc. v. Park West Village, 
Inc., 568 P.2d 734, 738 (Utah 1977) (quoting Wright & Miller, Federal 
Practice & Procedure, Civil § 2291 and holding that a defendant may not 
ignore the rules with impunity that were designed to secure “the just, 
speedy and inexpensive determination of every action.”).5 In view of the 
events that have transpired and the policies buttressing the discovery 
rules, the Court does not feel compelled to follow defendant’s suggestion 
that the Court merely issue yet another order directing compliance and 
further providing for default in the event of non-compliance. See Order 
of May 23, 1991, Directing Discovery; Statement of Facts Plaintiffs Mo- 
tion For Sanctions, 2-13. 

While plaintiff asserts defendants’ failure to secure counsel, pursuant 
to R.75(b)(1), as a separate justification for entering default, the Court 
views this failure to abide by the spirit of the rule as merely another 
symptom of the more serious disregard for R.37(b) and 37(d). Accord- 
ingly, the Court finds that the remedies of striking defendants’ answer 
and entering default against defendant are sound and just based solely 
on defendants’ conduct with regard to discovery, pursuant to R. 37(b) 
and (d). The Court notes that defendants’ behavior sets a precedent of 
misconduct, and that the miraculous explanation that the Court hoped 
was forthcoming did not issue. After considering the unrebutted facts 


5 The Utah Supreme Court also held that Federal Rule 37(d) sanctions may be justified without reference to whether 
the unexcused failure to make discovery was willful. Id. 
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surrounding defendant’s misconduct, and all legal argumentation, the 
Court agrees that default is appropriate in this case. Moreover, the 
Court cannot conclude otherwise but that defendant’s disregard of 
the discovery requests and this Court’s previous orders was willful. 
Plaintiff shall file whatever declarations are necessary to support its 
claims for costs and the quantum amount of liability it seeks to assert 
within 45 days of the date that this opinion is entered. 


(Slip Op. 94-20) 


UNITED STATES, PLAINTIFF v. YOEL NEMAN, DEFENDANT 


Court No. 89-03-00146 


[Plaintiff's motion for sanctions is granted in part]. 


(Dated February 7, 1994) 


Frank W. Hunger, Assistant Attorney General; David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, U.S. Department of Justice; Anthony H. Anikeeff, Assis- 
tant Director, Commercial Litigation Branch, Civil Division, U.S. Department of Justice; 
of counsel: Joanne Halley, Assistant Regional Counsel, United States Customs Service, 
Long Beach, California for plaintiff. 

Leonard M. Fertman, P.C. (Leonard M. Fertman) for defendants. 


OPINION AND ORDER 


MuscravE, Judge: This Court found, in a related case against Neman 
Brothers & Associates, and Yoel Neman, that those defendants willfully 
disregarded and frustrated plaintiffs discovery requests and this 
Court’s order for discovery. In the above-captioned case, the only differ- 
ences are that only Yoel Neman is named, and the importer was differ- 
ent. The scheme, and the concerted effort to forestall and avoid 
discovery by the various Nemans is virtually identical.1 Accordingly, the 
Court holds, for the reasons set forth in greater detailin _ CIT___, 
Slip Op. 94-19 (February 7, 1994) that Plaintiff's Motion for Sanctions 
shall be granted. It is further 

ORDERED that default be entered against defendant for willful disre- 
gard of discovery requests; it is further 

ORDERED that plaintiff shall file whatever declarations are necessary 
to support its claims for costs and the quantum amount of liability it 
seeks to assert within 45 days of the date that this order is entered. De- 
fendant shall have 20 days thereafter to file a response. Requests for ex- 
tensions of time regarding these filings will be viewed with the utmost 
scrutiny. 


1 Plaintiff submitted virtually identical briefs for CIT No. 89-07-00444 and CIT No. 89-03-00146, as did defendant’s 
counsel. 
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(Slip Op. 94-21) 


HoME FasHION PRODUCTS, INC., ET AL., PLAINTIFFS U. 
UNITED STATES, DEFENDANT 


Court No. 91-04-00253, 92-08-00527, 92-01-00024, and 92-04-00276 
(Dated February 7, 1994) 


JUDGMENT 


Restani, Judge: Based on the findings of fact and conclusions of law 
set forth in open court following trial, 

IT IS HEREBY ORDERED AND ADJUDGED: that the merchandise covered by 
the entries at issue herein known as “beach towels” shall remain classi- 
fied under heading item 6302 of the Harmonized Code as toilet linen of 
terry toweling and under item 366.24, TSUS as non-ornamented fur- 
nishings, specifically, cotton towels. The term toilet linen includes any 
towel used for dressing, grooming or bathing purposes. The merchan- 
dise covered by the entries at issue herein known as “terry cloth bath 
robes” shall be reliquidated under Harmonized Heading 6208.91 as 
women’s or unisex bathrobes, except for those articles listed as men’s 
bathrobes in entry no. 124-4389-4, which shall remain as classified by 
the Customs Service. 

Refunds shall be made as appropriate, with interest as provided by 
law. 


(Slip Op. 94-22) 


NSK Lrtp. anp NSK Corp., PLAINTIFFS v. 
UNITED STATES, DEFENDANT, AND TIMKEN Co., DEFENDANT-INTERVENOR 


Court No. 92-03-00159 


Plaintiffs move pursuant to Rule 56.2 of the Rules of this Court for judgment upon the 
agency record. Plaintiffs specifically contest the Department of Commerce, International 
Trade Administration’s (“ITA”) determination (1) that certain home market early-pay- 
ment discounts offered by NSK should be treated as indirect selling expenses rather than 
direct reductions to price and (2) that certain home market commissions offered by NSK 
should be treated as indirect selling expenses rather than direct selling expenses. 

Held: Plaintiffs’ motion for judgment upon the agency record is denied in all respects as 
Commerce acted reasonably and in accordance with law. 


(Dated February 8, 1994) 


Donohue and Donohue (Joseph F. Donohue, Jr., Kathleen C. Inguaggiato and Daniel W. 
Dowe) for plaintiffs. 

Frank W. Hunger, Assistant Attorney General; David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, U.S. Department of Justice (Velta A. Melnbrencis); of 
counsel: Joan L. MacKenzie, Attorney-Advisor, Office of the Chief Counsel for Import Ad- 
ministration, U.S. Department of Commerce, for defendant. 

Stewart and Stewart (Eugene L. Stewart, Terence P. Stewart, James R. Cannon, dr., 
John M. Breen, Amy S. Dwyer and Margaret E.O. Edozien) for defendant-intervenor. 
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OPINION 


TsoucaLas, Judge: Plaintiffs, NSK Ltd. and NSK Corporation 
(“NSK”), commenced this action challenging certain aspects of the De- 
partment of Commerce, International Trade Administration’s (“ITA”) 
final results of its administrative review of imports of tapered roller 
bearings from Japan covering the period of August 1, 1989 through July 
31, 1990. Tapered Roller Bearings, Four Inches or Less In Outside 
Diameter, and Components Thereof, From Japan; Final Results of 
Antidumping Duty Administrative Review (“Final Results”), 57 Fed. 
Reg. 4,975 (1992). 

Specifically, plaintiffs claim that the ITA erred in determining 
(1) that certain home market early-payment discounts offered by NSK 
should be treated as indirect selling expenses rather than direct reduc- 
tions to price and (2) that certain home market commissions offered by 
NSK should be treated as indirect selling expenses rather than direct 
selling expenses. Plaintiffs’ Brief in Support of Motion for Judgment 
Upon the Agency Record (“Plaintiffs’ Brief”) at 9-17. 


DISCUSSION 


This Court must uphold final results of an ITA administrative review 
unless the ITA determination is “unsupported by substantial evidence 
on the record, or otherwise not in accordance with law.” 19 U.S.C. 
§ 1516a(b)(1)(B) (1988). Substantial evidence is defined as “relevant 
evidence as a reasonable mind might accept as adequate to support a 
conclusion.” Consolidated Edison Co. v. NLRB, 305 U.S. 197, 229 
(1938); Alhambra Foundry Co. v. United States, 12 CIT 343, 345, 685 
F. Supp. 1252, 1255 (1988). It is “not within the Court’s domain either to 
weigh the adequate quality or quantity of the evidence for sufficiency or 
to reject a finding on grounds of a differing interpretation of the record.” 
Timken Co. v. United States, 12 CIT 955, 962, 699 F. Supp. 300, 306 
(1988), aff'd, 894 F.2d 385 (Fed. Cir. 1990). 


1. Early-Payment Discounts: 


NSK contends that the ITA erred when it treated NSK’s home market 
early-payment discounts as indirect selling expenses rather than direct 
reductions to price. Plaintiffs’ Brief at 9-15. 

ITA asserted its treatment of NSK’s early-payment discounts was 
correct because “NSK was unable to provide information that ties the 
early payment discount directly to specific sales of in-scope merchan- 
dise.” Final Results, 57 Fed. Reg. at 4,983. ITA explained that “in in- 
stances where a respondent fails to provide sufficient information to 
support its claim that a price adjustment can be tied to a specific sale in 
the home market, we make the adverse assumption and calculate the 
price adjustment in the same manner as we would calculate an indirect 
selling expense.” Id. 

NSK argues that because discounts are actually reductions in price, 
the ITA erred by not treating these discounts as a circumstance of sale 
adjustment and making a direct deduction from price as it has consis- 
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tently done in the past. Plaintiffs’ Brief at 9-10. NSK asserts that as its 
records correlated the discounts with customer-specific sales and its 
selling practice included early-payment discounts as a routine matter, a 
reasonable allocation provided a sufficiently direct relation between dis- 
counts and in-scope sales. Jd. at 12-15. NSK argues that this allocation 
based on a ratio of each distributor’s total discount to total sales war- 
rants treating the discounts as direct deductions. Id. at 15. 

ITA cannot use merchandise outside the scope of its review to assess 
antidumping duties. 19 U.S.C. § 1675(a)(2); Torrington Co. v. United 
States,17CIT__,__, 818 F. Supp. 1563, 1578-79 (1993). 

More specifically, the U.S. Court of Appeals for the Federal Circuit 
has held that an adjustment must be directly correlated with specific in- 
scope merchandise on the basis of actual costs for the adjustment to be 
deducted from foreign market value as a direct selling expense. Smith- 
Corona Group v. United States, 713 F.2d 1568, 1580 (Fed. Cir. 1983), 
cert. denied, 465 U.S. 1022 (1984). In Smith-Corona, the court approved 
an apportionment of total rebates paid between in-scope and out-of- 
scope sales because the apportionment yielded the actual amount per 
unit paid on sales of in-scope merchandise. Smith-Corona, 713 F.2d at 
1580. Such an apportionment was possible because the rebates in 
Smith-Corona were granted as a fixed percentage of sales, regardless of 
the models sold. Id. 

This Court has been consistent in its adherence to this standard when 
considering apportionment methodologies. See, e.g., Torrington Co. v. 
United States, 17CIT__,__, Slip Op. 93-234 at 7-9 (Dec. 10, 1993); 
Koyo Seiko Co. v. United States, 16 CIT __,__—, 796 F. Supp. 1526, 
1530 (1992). 

Where a home market discount or a rebate has not been directly corre- 
lated with specific in-scope merchandise on the basis of actual costs, this 
Court has consistently upheld the ITA’s adverse assumption regarding 
the expense and has treated it as an indirect selling expense. Torrington 
Co.,17CITat___, Slip Op. 93-234 at 7-9; NSK Ltd. and NSK Corp. v. 
United States,17CIT__,__, Slip Op. 93-211 at 3-5 (Nov. 5, 1993); 
Federal-Mogul Corp. v. United States, 17 CIT __,_ _, 884 F. Supp 
1391, 1399-400 (1993). 

In the case at hand, the ITA specifically requested that NSK directly 
correlate its discounts with sales of in-scope merchandise. Administra- 
tive Record Public Document Number (“AR Pub. Doc. No.”) 57 at 2. 
NSK, however, reported its early-payment discounts on a customer-spe- 
cific basis, not a product-specific or transaction-specific basis, and allo- 
cated discounts to in-scope merchandise by a ratio of total discount to 
total sales for each customer. AR Pub. Doc. No. 68 at 7-8. NSK stated it 
was unable to relate the discounts to specific sales of in-scope merchan- 
dise. Jd. at 8. Further, NSK’s early-payment discounts varied from sale 
to sale, depending upon the number of days after shipment that pay- 
ment had been made. AR Pub. Doc. No. 50 at B—4, B-5. 
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Thus, after reviewing the administrative record, this Court finds that 
NSK has failed to present evidence that the discounts paid to each cus- 
tomer are the same for each sale of in-scope and out-of-scope merchan- 
dise. Therefore, the ITA’s decision to treat NSK’s home market 
early-payment discounts as indirect selling expenses was supported by 
substantial evidence and in accordance with law and this issue is hereby 
affirmed. 


2. Commissions: 


NSK also contends that the ITA erred when it treated certain home 
market commissions paid by NSK as indirect selling expenses rather 
than direct selling expenses. Plaintiffs’ Brief at 15-17. 

ITA stated that the commissions at issue “were not granted as a 
straight percentage of each sale so that, even when reported on a cus- 
tomer-specific basis, a misallocation of the expense may occur between 
covered and noncovered merchandise.” Final Results, 57 Fed. Reg. at 
4,983. 

NSK argues that because these commissions reduced the net price re- 
ceived by NSK and were paid only when sales were actually made, they 
should be treated as direct selling expenses pursuant to a circumstance 
of sale adjustment. Plaintiffs’ Brief at 15-17. Citing 19 C.F.R. § 353.56 
(1992), NSK contends that the fact that NSK only recorded the commis- 
sions on a customer-specific basis does not negate the direct relationship 
the commissions have to the in-scope sales. Jd. at 16. 

According to 19 C.F.R. § 353.56: 


(a) In general. (1) In calculating foreign market value, the Secre- 
tary will make a reasonable allowance for a bona fide difference in 
the circumstances of the sales compared if the Secretary is satisfied 
that the amount of any price differential is wholly or partly due to 
such difference. In general, the Secretary will limit allowances to 
those circumstances which bear a direct relationship to the sales 
compared. 

(2) Differences in circumstances of sale for which the Secretary 
will make reasonable allowances normally are those involving dif- 
ferences in commissions, credit terms, guarantees, warranties, 
technical assistance, and servicing. 


In Comitex Knitters, Ltd. v. United States, 16 CIT __, __, 803 
F. Supp. 410, 416 (1992), the court reiterated the direct relationship re- 
quirement of the regulation stating that “[i]t is a well established rule 
that there be a direct relationship between the claimed adjustments and 
the sales under consideration to make a circumstance of sale adjustment 
and that Commerce need not make adjustments for indirect expenses.” 

Furthermore, “the burden of demonstrating entitlement to a circum- 
stances of sale adjustment is on the party requesting the adjustment.” 
Sonco Steel Tube Div., Ferrum, Inc. v. United States, 12 CIT 745, 751, 
694 F. Supp. 959, 964 (1988). Thus, NSK must show the existence of a 
direct relationship between the commissions paid and the sales of in- 
scope merchandise. 
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This Court has upheld the ITA’s treatment of commissions as indirect 
selling expenses when the producer could not directly correlate the ad- 
justments with sales of in-scope merchandise. NSK Lid.,17CITat__, 
Slip Op. 93-211 at 5-6. 

Thus, after reviewing the administrative record, this Court finds that 
NSK has failed to present evidence that the commissions paid were di- 
rectly related to sales of in-scope merchandise. Therefore, the ITA’s de- 
cision to treat NSK’s home market commissions as indirect selling 
expenses was supported by substantial evidence and in accordance with 
law and this issue is hereby affirmed. 


CONCLUSION 


The discounts and commissions at issue in this case were not reported 
on a product-specific basis and NSK has been unable to show a direct 
relationship between the sales of in-scope merchandise under consid- 
eration and the discounts or commissions it gave. Thus, the ITA’s deter- 
minations to treat NSK’s early-payment discounts and commissions as 
indirect selling expenses are affirmed in all respects and this case is 
hereby dismissed. 


oo Se NNER ne 


(Slip Op. 94-23) 


MitsusosHI BELTING LtTp. AND MBL (USA) Corp., PLAINTIFFS uv. 
UNITED STATES, DEFENDANT, AND GATES RUBBER CO., INTERVENOR- 
DEFENDANT 


Court No. 93-09-00640 
[Plaintiffs’ motion to amend agency record denied. ] 
(Dated February 10, 1994) 


Sonnenberg, Anderson & Rodriguez (Steven P. Sonnenberg, Paul S. Anderson and 
Jacqueline M. Paez) for the plaintiffs. 

Frank W. Hunger, Assistant Attorney General; David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, U.S. Department of Justice (Michael S. Kane); and Stacy 
J. Ettinger, U.S. Department of Commerce, of counsel, for the defendant. 

Stewart and Stewart (Terence P. Stewart and James R. Cannon, Jr.) for the intervenor- 
defendant. 


MEMORANDUM AND ORDER 


AQulLino, Judge: Following publication by the International Trade 
Administration, U.S. Department of Commerce (“ITA”) of Industrial 
Belts and Components and Parts Thereof, Whether Cured or Uncured, 
From Japan; Final Results of Antidumping Duty Administrative Re- 
view, 58 Fed.Reg. 44,496 (Aug. 23, 1993), the above-encaptioned action 
commenced with timely service and filing of a summons and of a com- 
plaint, which prays that the agency be ordered to consider and use the 
data obtained in the preceding administrative review as the “best infor- 
mation otherwise available” and also that liquidation of any entries un- 
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der review be restrained “pending the resolution of the challenge to the 
injury determination in the underlying antidumping order.” 


I 


The determination of the ITA for the preceding period June 7, 1989 to 
May 31, 1990 had been reported sub nom. Industrial Belts and Compo- 
nents and Parts Thereof, Whether Cured or Uncured, From Japan; 
Final Results of Antidumping Duty Administrative Review, 58 Fed.Reg. 
30,018 (May 25, 1993). The above-named plaintiffs also complained to 
this court subsequent to that determination, CIT No. 93-06—00356, al- 
though their complaint did not contest the final results per se of the ad- 
ministrative review. Rather, plaintiffs’ precise prayer for relief was that 
the court 

hold unlawful the issuance of liquidation instructions by the ITA 
pending the decision in Bando Chemical Industries Ltd. * * * v. 
United States, CIT Court No. 89-07-00399. 

Furthermore, upon a decision in Bando by the CIT that the ITC 
record did not support a finding of threat of material injury and that 
such a finding is not in accordance with the law, the Plaintiff re- 
—— requests this Court to hold unlawful the Final Results by 
the ITA. 

That complaint correctly alleged that the Bando case was pending in 
this Court of International Trade and that it contested 


the final affirmative determination rendered by the U.S. Interna- 
tional Trade Commission (“ITC”) in Industrial Belts from Japan, 
Investigation No. 731-TA-414. 

11. If the CIT finds in Bando that there was not substantial evi- 
dence on the record to support a finding of threat of material injury 
to a domestic industry from imports of industrial belts imported 
from Japan, and that such finding is otherwise not in accordance 
with law, the Antidumping Duty Order issued by the Commerce 
Department will be revoked, and no antidumping duties will be as- 
sessed on industrial belts imported from Japan. 

However, subsequent to the filing of that complaint, on August 6, 
1993 the court handed down Slip Op. 93-150, 17 CIT , in Bando 
(and in Pirelli Trasmissioni Industriali, S.p.A. v. United States, CIT No. 
89-07-00430), affirming the views after remand of ITC Commissioner 
David B. Rohr that the domestic industries for power-transmission belts 
are threatened with material injury by reason of imports from Japan 
(and Italy). The effect of this affirmance was to confirm the determina- 
tion of material injury by the ITC.1 

The government interposed a motion to dismiss that complaint, 
which this court granted upon a conclusion that it was too attenuated to 
amount to a claim upon which any relief could then be obtained.2 


1 See generally Bando Chemical Industries, Ltd. v. United States, 16 CIT , 787 F.Supp. 224 (1992). 
The court’s judgment entered in Bando in conjunction with Slip Op. 93-150 has been appealed, No. 94-1011 
(Fed.Cir. Oct. 13, 1993). 
2 See Mitsuboshi Belting Limited v. United States, 17 CIT ____, Slip Op. 93-205 (Oct. 22, 1993). 
The plaintiffs have appealed from the judgment of dismissal entered in conjunction with this opinion, No. 94-1083 
(Fed.Cir. Nov. 30, 1993). 
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II 


Against this background come now the plaintiffs with a motion 
requesting 


amendment of the agency record filed with the court in the above- 
captioned case to include the complete agency record on file with 
the * * * ITA * * * at the time that the challenged determination 
was being conducted. This would include the agency record relating 
to the petition filed by The Gates Rubber Company, the agency 
record relating to the original less-than-fair-value investigation 
which led to the issuance of the antidumping order, and the agency 
record relating to the administrative review covering the period 
June 7, 1989 through May 31, 1990 * * *. 


They enumerate some twenty-three points in support of the motion, in- 
cluding (2) the final results of the administrative review challenged 
herein are based upon best information otherwise available; (3) that in- 
formation was taken from the record of the underlying less-than-fair- 
value investigation; (4) the ITA ignored information in the record of its 
preceding, first administrative review; (8) the information relied upon 
by the agency is demonstrably less probative than that developed during 
the preceding review; (11) the record filed herein does not contain the 
records of the original investigation and preceding administrative re- 
view; (15) the inclusion of those records herein is necessary in order for 
this court to decide whether the agency deliberately ignored relevant in- 
formation and applied the antidumping statute in a punitive manner; 
and (20) this is a rare or exceptional case which compels amendment de- 
spite the certification of completeness filed by the ITA. 

Plaintiffs’ characterization “rare or exceptional” warrants remark. 
Indeed, in this court’s experience, seldom have parties to one proceeding 
sought such wholesale inclusion in its record of the records of other pro- 
ceedings, even though arguably related. Also, the plaintiffs seemingly 
continue to seek injunctive relief already twice denied by the court. 


A 


As indicated in point I above, those prior actions have some bearing on 
this one. MBL (USA) Corporation v. United States, 14 CIT 161, 733 
F.Supp. 379 (1990), familiarity with which is presumed, found that 
plaintiffs’ counsel had filed a notice of appearance before the ITC, stat- 
ing, among other things, that they “intend[ed] to participate fully in the 
[ ] investigations and to file briefs and statements with the Commis- 
sion.” Thereafter, however, those lawyers sent a letter to the ITC 
reporting: 


On instructions from our clients * * *, we hereby withdraw their 
appearance as parties in this investigation. We likewise withdraw 
the notice of appearance at the hearing in this matter filed last 
week. Our clients will not be filing briefs in this matter, through 
counsel or otherwise, nor will they or their attorneys or representa- 
tives be appearing at the hearing in this matter. 
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The Commission reacted accordingly, serving copies of this withdrawal 
statement on all other parties. 

After publication of Antidumping Duty Order of Sales at Less Than 
Fair Value; Industrial Belts and Components and Parts Thereof, 
Whether Cured or Uncured, From Japan, 54 Fed.Reg. 25,314 (June 14, 
1989), the plaintiffs served and filed a complaint, contesting the effec- 
tive date of the order. Thereafter, they also filed an amended complaint, 
adding a second count which sought to contest the affirmative injury de- 
termination of the ITC underlying the order. The defendant responded 
with a motion for summary judgment on that count, arguing, among 
other grounds, that the plaintiffs lacked standing to contest the injury 
determination. 

This court concurred. Among other things, the court found that the 
plaintiffs had abandoned the proceedings before the Commission and 
recited the principle that issues not raised in a forum nisi prius cannot 
be raised on appeal. The court further found that their amended com- 
plaint had been served and filed beyond the time allowed to invoke judi- 
cial review and concluded that their summons and original complaint 
had not stopped the running of the 30-day statutory period as against 
the ITC, quoting Georgetown Steel Corporation v. United States, 
801 F.2d 1308, 1312 (Fed. Cir. 1986): 


Since section 1516a(a)(2)(A) specifies the terms and conditions 
upon which the United States has waived its sovereign immunity in 
consenting to be sued in the Court of International Trade, those 
limitations must be strictly observed and are not subject to implied 
exceptions. Lehman v. Nakshian, 453 U.S. 156, 161, 101 S.Ct. 2698, 
2701, 69 L.Ed.2d 548 (1981). If a litigant fails to comply with the 
terms upon which the United States has consented to be sued, the 
court has no “jurisdiction to entertain the suit.” United States v. 
Mitchell, 445 U.S. 535, 538, 100 S.Ct. 1349, 13851, 63 L.Ed.2d 607 
[1980] (quoting United States v. Sherwood, 312 U.S. 584, 586, 61 
S.Ct. 767, 769, 85 L.Ed. 1058 (1941)). 


Again as recited above, the plaintiffs did file a complaint after publica- 
tion of the final results of the first ITA review of that antidumping-duty 
order, albeit not directly contesting them. Whereupon this court, in 
granting defendant’s motion to dismiss per Slip Op. 93-205, familiarity 
with which also is presumed, stated that it could not 


conclude that plaintiffs’ * * * pleading raises any issue not already 
decided against them in MBL (USA Corporation v. United States, 
supra. The aim then and now is judicial vacation of the ITC’s af- 
firmative determination. Some interested parties to the proceed- 
ings before the Commission have preserved their standing to 
pursue that relief. The plaintiffs, on the other hand, did not and 
have not. The formal adjudication of their lack of standing in 1990 
has not been overcome by the current complaint. That is, the court 
concludes that it fails to state a claim upon which relief can be 
granted. Indeed, even if the question of standing were not fore- 
closed as a matter of law, the plaintiffs have failed to show how the 
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issuance of liquidation instructions by the ITA would be unlawful 
as to them simply because the parties in other litigation are still 
availing themselves of the right to further judicial appeal. 


17CIT at __, Slip Op. 93-205, at 10-11 (footnote omitted). 

In other words, the plaintiffs abjured administrative and thus judicial 
review of the issue of material injury to the domestic industries by rea- 
son of imports of their power-transmission belts and they also forsook 
any judicial review of the results of the first administrative review of the 
resultant antidumping-duty order. 


B 


With regard to the administrative review at hand, the plaintiffs do 
complain about the ITA’s reliance on best information otherwise avail- 
able. In doing so, they have obtained a preliminary injunction, suspend- 
ing at least liquidation of their entries during the period under review. 
But they also seek to parlay this present posture into retrieval of the 
agency records which have already been laid to rest as to them. 

Paragraph (13) of plaintiffs’ motion to amend states that the “intent 
of section 1516a(b)(2) ‘is that the court have a meaningful and compre- 
hensive record before it on review with the express purpose of eliminat- 
ing the necessity of ade novo review in antidumping actions|[’]”, quoting 
from Melamine Chemicals, Inc. v. United States, 2 CIT 113, 116 (1981). 
They attempt to distinguish that action from this one by claiming that 
they “are not attempting to include in the Administrative Record infor- 
mation that was submitted to any agency other than the ITA”3 and 
Nakajima All Co. v. United States, 2 CIT 25 (1981), by claiming not to 
seek inclusion of “documents which were not before the agency at th[e] 
time of its determination.”4 Nor do the plaintiffs claim to seek “any in- 
formation dating after the final determination challenged.”5 They 
quote at length from Floral Trade Council of Davis, California v. United 
States, 13 CIT 242, 242-43, 709 F. Supp. 229, 230 (1989), to wit: 


* * * (The record is not limited to documents “relied on or used” by 
the agency. * * * That is, the agency cannot ignore relevant infor- 
mation which is before it, and the reviewing court must be in a posi- 
tion to determine if it had done so. This is not to say that all 
documents found at the agency are before it for purposes of the de- 
termination to be reviewed, but rather, that those documents at the 
agency which become sufficiently interwined with the relevant in- 
quiry are part of the record, no matter how or when they arrived at 
the agency. Cf. Bethlehem Steel Corp. v. United States, 5 CIT 126, 
566 F.Supp. 346 (1983) (documents from other investigations 
which were not “intimately related” to the investigation at issue 
were not part of the record). Essentially, the dispute may be re- 
solved by applying some common sense. The question to be asked is 


3 Plaintiffs’ Motion to Amend, para. (17). 
4 Id., para. (18) 
5 Id. 
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whether the decision can be reviewed properly without certain 
documents. 


Plaintiffs’ Motion to Amend, para. (14). The plaintiffs contend that the 
data they wish to include are intertwined with the administrative re- 
view at issue herein and that “[t]heir inclusion is necessary in order for 
this court to decide whether the agency deliberately ignored relevant in- 
formation and applied the antidumping statute in a punitive manner.” 
Id., para. (15). 

Unlike Floral Trade Council however, this action does not concern 
the scope of the antidumping-duty order, in which circumstance the 
agency is required to re-examine the less-than-fair-value determination 
as to its coverage. See, e.g., Smith Corona Corp. v. United States, 
915 F.2d 683, 685 (Fed.Cir. 1990). And in Bethlehem Steel Corp. v. 
United States, which is cited above, the plaintiff had sought (without 
success) to incorporate into its record information from the records of 
other, contemporaneous investigations. 

In this action, the defendant points out that plaintiff MBL did not re- 
spond to the ITA’s questionnaire and that it thus acknowledged that the 
agency’s resort to best information otherwise available was authorized. 
See 58 Fed.Reg. at 44,496. Moreover, the plaintiffs had an opportunity 
to submit information contained in the records of prior proceedings dur- 
ing the review in question but did not do so. This failure, standing out 
now on its own, cannot be equated with an “exceptional” or “rare” cir- 
cumstance. Cf. National Corn Growers Ass’n v. Baker, 10 CIT 345, 
348-50, 636 F.Supp. 921, 929-30 (1986), rev’d on other grounds, 
840 F.2d 1547 (Fed.Cir. 1988). See generally Citizens to Preserve Over- 
ton Park, Inc. v. Volpe, 401 U.S. 402 (1971). Rather, it simply reflects a 
tactic of plaintiffs’ own design, one for which they must now bear sole 
responsibility. That is, from the record at bar, this court is unable to dis- 
cern any bad faith or improper proceeding on the part of the ITA. Cf. 
Saha Thai Steel Pipe Co. v. United States, 11 CIT 257, 259, 661 F.Supp. 
1198, 1200-01 (1987); Armco Inc. v. United States, 13 CIT 387, 388-89, 
712 F.Supp. 214, 216 (1989). Hence, plaintiffs’ motion to amend their 
record (and the accompanying request for oral argument) must be, and 
they hereby are, denied. 


Ill 


The court’s scheduling order dated December 3, 1993 is hereby 
amended to provide that the plaintiffs may present on or before March 4, 
1994 a motion for judgment on the ITA record on file herein6, the other 
terms and conditions of that order to remain in full force and effect. 


6 Section 1516a(b)(2)(A) of Title 19, U.S.C. provides that the record for review in general shall consist of 
(i) a copy of all information presented to or obtained by the * * * [ITA] during the course of the administrative 
oneies Soenee all governmental memoranda pertaining to the case and the record of ex parte meetings re- 
quired to be kept by section 1677f(a)-(3) of this title; and 
(ii) a copy of the determination, all transcripts or records of conferences or hearings, and all notices published in 
the Federal Register. 
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(Slip Op. 94-24) 


Koyo Seiko Co., Ltp. AND Koyo Corp. or U.S.A., PLAINTIFFS Uv. 
UNITED STATES, DEFENDANT, AND TIMKEN Co., DEFENDANT-INTERVENOR 


Court No. 91-07-00495 
(Dated February 10, 1994) 


JUDGMENT 


TsoucaLas, Judge: This Court, having remanded this case to the De- 
partment of Commerce, International Trade Administration (“Com- 
merce”) on January 18, 1994 to recalculate the antidumping duty 
margins after correcting an error in the calculation of home market 
credit expenses arising from incorrect computer language, and Com- 
merce having done so as reported in its remand results dated February 
2, 1994, it is hereby 

OrDERED that the remand results in this case are affirmed, and it is 
further 

ORDERED that since all other issues have been decided, this case is 
dismissed. 


(Slip Op. 94-25) 


NTN Bearinc Corp. oF AMERICA, AMERICAN NTN BEARING Mrc. Corp., AND 
NTN Corp., PLAINTIFFS v. UNITED STATES, DEFENDANT, AND TIMKEN Co., 
DEFENDANT-INTERVENOR 


Court No. 91-09-00695 


Plaintiffs move for a second remand ordering the Department of Commerce, Interna- 
tional Trade Administration (“ITA”) to use the interest rate supplied by plaintiffs for the 
purpose of calculating credit expenses in Japan and inventory carrying costs in the United 
States. 

Held: ITA’s remand results are affirmed in regard to the use of the ten percent cost cap 
in determining such or similar merchandise and the ITA’s calculation of the interest rate 
to be used to calculate plaintiffs’ credit expenses in Japan and inventory carrying costs in 
the United States. 

(Plaintiffs’ motion for second remand denied; ITA’s remand results affirmed; case 
dismissed. ] 


(Dated February 11, 1994) 


Barnes, Richardson & Colburn (Robert E. Burke, Donald J. Unger and Jesse M. Gerson) 
for plaintiffs. 

Frank W. Hunger, Assistant Attorney General; David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, U.S. Department of Justice (Velta A. Melnbrencis); of 
counsel: Joan L. MacKenzie and Linda S. Chang, Attorney-Advisors, Office of the Chief 
Counsel for Import Administration, U.S. Department of Commerce, for defendant. 

Stewart and Stewart (Eugene L. Stewart, Terence P. Stewart, James R. Cannon, Jr., 
William A. Fennell, Patrick J. McDonough and Julie Chasen Ross) for defendant- 
intervenor. 
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OPINION 


TsoucaLas, Judge: Plaintiffs, NTN Bearing Corp. of America, Ameri- 
can NTN Bearing Mfg. Corp. and NTN Corporation (“NTN”), move for 
a second remand ordering the Department of Commerce, International 
Trade Administration (“ITA”), to use the interest rate supplied by NTN 
for the purpose of calculating credit expenses in Japan and inventory 
carrying costs in the United States. 

The administrative determination under review is the ITA’s Results 
of Redetermination Pursuant to Court Remand NTN Bearing Corp. of 
America, American NTN Bearing Mfg. Corp. and NTN Corporation v. 
United States, Slip Op. 93-204 (October 22, 1993) (“Remand Results”). 


BACKGROUND 


This case is before this Court as a result of NTN’s challenge to the 
ITA’s final results in Tapered Roller Bearings, Finished and Unfin- 
ished, and Parts Thereof, From Japan; Final Results of Antidumping 
Duty Administrative Review, 56 Fed. Reg. 41,508 (1991). For the factual 
background to this case, the reader is referred to NT'N Bearing Corp. of 
America v. United States,17 CIT __, 835 F. Supp. 646 (1993). 

InNTN,17CITat___, 835 F. Supp. at 653, this Court remanded this 
case to the ITA “to (1) apply the 10% cap to the methodology used in the 
final results [to choose such or similar merchandise], and (2) either re- 
calculate NTN’s credit expenses and inventory carrying cost to take into 
account the effect of compensating balances or, in the alternative, to 
substantiate on the record why it should not.” 


DISCUSSION 


ITA’s final results filed pursuant to a remand will be sustained un- 
less that determination is “unsupported by substantial evidence on 
the record, or otherwise not in accordance with law.” 19 U.S.C. 
§ 1516a(b)(1)(B) (1988). Substantial evidence is ”relevant evidence as a 
reasonable mind might accept as adequate to support a conclusion.” 
Consolidated Edison Co. v. NLRB, 305 U.S. 197, 229 (1938); Alhambra 
Foundry Co. v. United States, 12 CIT 343, 345, 685 F. Supp. 1252, 1255 
(1988). 


1. Ten Percent Deviation Cap: 

Upon remand, this Court ordered the ITA to apply a 10% cap which 
would eliminate potential matches of home market sales of similar mer- 
chandise with a U.S. sale of similar merchandise if any of the five physi- 
cal criteria of the home market models examined by the ITA differed by 
more than 10% from the same physical criteria for the U.S. model. 

The ITA has implemented the Court’s instructions on this issue. Re- 
mand Results at 2-3. Therefore, the ITA’s Remand Results are affirmed 
as to the ITA’s implementation of the 10% cap. 


2. Compensating Balances: 


In its Remand Results, the ITA explained why it uses the total amount 
of the loan made to NTN in calculating NTN’s interest rate. For exam- 
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ple, if you assume a $120,000 loan with a 10% interest rate and a require- 
ment that NTN maintain a $20,000 compensating balance which earns 
interest at 5%, NTN’s total interest expense would be ($120,000 x 10%) 
— ($20,000 x 5%) = $12,000 — $1,000 = $11,000. This interest is payable 
on the full amount of the loan, i.e., $120,000. Therefore, NTN’s real in- 
terest rate is 9.2% ($11,000/$120,000). Remand Results at 4; Defen- 
dant’s Response to Plaintiffs’ Comments on Results of Redetermination 
Pursuant to Court Ordered Remand. 

NTN continues to disagree with the ITA’s calculation of NTN’s inter- 
est rate. NTN argues that if the ITA is going to take the interest earned 
on compensating balances into account in calculating NTN’s interest 
expense, the ITA should be required to take into account the fact that 
NTN in reality only has the use of $100,000 in the example above. 
Therefore, NTN would calculate the interest rate as follows: ($120,000 x 
10%) — ($20,000 x 5%)/($120,000 — $20,000) = $11,000/$100,000 = 11%. 
Plaintiffs’ Comments on Results of Redetermination Pursuant to Court 
Ordered Remand at 2-7. 

The Court agrees with the ITA’s reasoning on this issue. NTN’s pro- 
posed methodology ignores the fact that, in the example above, the total 
amount which NTN has borrowed is $120,000 and it is this amount to 
which the net interest rate applies. The amount that NTN actually had 
the use of is irrelevant in calculating the interest rate which NTN paid. 

Therefore, the ITA’s explanation of its calculation of NTN’s interest 
rate for the purpose of calculating NTN’s credit expenses in Japan and 


inventory carrying costs in the United States is affirmed. 


CONCLUSION 
The ITA’s Results of Redetermination Pursuant to Court Remand 
NTN Bearing Corp. of America. American NTN Bearing Mfg. Corp. and 
NTN Corporation v. United States, Slip Op. 93-204 (October 22, 1993) is 
affirmed and this case is hereby dismissed. 
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